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The petitioner seeks review, under Chapter 227, Stats., of a 

decision and order of the State Personnel Board, which found that 

she had been orooerlv transferred and denied her request for rein- 

statement to her previous position. 

Petitioner has been an employee of the Department of Health and 

, Social Services, Division of Corrections (department) since September 

1969. From 1969 until&June 30, 1976, she held the civil service 
d 

classification of Account Examiner 2 and was employed at the Black 

River State Camp. Her position was wholly funded by federal grant. 

In the sprinq of 1976 ,the prison superintendant was notified 
. 

that the federal funds which paid the salary of petitioner and three 

other emnlovees were being cut off as of ;ruly 1. The prison reapplied 

for federal grant and subsequently received sufficient funding for 

one and one-half positions. By letter dated June 2, 1976, Sheda was 

notified that her position at Black River was being eliminated, and 

that she would be "reassigned" to the Oakwood State Camp. The letter 

further stated that her failure to accept the reassignment would be 



claim of reprisal and retaliation. 

Two issues are presented for review: -... .- . 
I. Whether the department failed to follow prescribed procedures, 

thereby denying petitioner rights protected by law. 

II. Whether the findinq of the respondent, that petitioner was not 

transferred in reprisal for her qrievances, is supported by substan- 

tial evidence. 

The first issue consists of two sub issues: (a) Was petitioner 

transferred to a new position or laid off from her former job? (b) 
,- 

If it was a transfer, was the proper procedure followed? 

TRANSFER OR LAYOFF 

Petitioner argues that the respondent incorrectly concluded 

that a "transfer" had occurred, and further arques that the action 

of the department constituted a "layoff." The qravamen of the com- 

plaint is that by refusing to categorize the action as a layoff Sheda 

was denied her "bumning" rights. 

, Section 16.23, Stats., provides: 

"A transfer mav b>made from one position to another 
only if specifically authorized by the director." 

This language is repeated in Wis. Administrative Code sec. Pers 15.03. 

Sec. Pers 15.01 of the Code defines transfer as: I w ,I II . . . the movement of an employe with permanent status 
in class from one position to a vacant position having 
the same pay rate or pay range maximum and for which 
the employe meets the qualification requirements." 

Section 16.28 (2), Stats., provides;in part: 

"Employees with permanent status...may be laid off 
because of a reduction in force due to a stoopage 
or lack of work or funds . ..." 

The procedure for making layoffs is found in Administrative Code sec. 

Pers 22.035. However, Administrative Code sec. Pers 22.04 provides 

for alternatives to layoffs: 

"In the event that the services of an employe with 
permanent status in class are about to be terminated 
by layoff in a qiven class as a result of a reduction 
in force, these alternatives shall be available, in 
the order listed below, in lieu of separation...: 

" (1) TPANSFER. The emoloye shall have the riqht to 
move to a vacancy in the same class and approved 
option within the agency.... 

" c-2) BUI'G'ING. V7here no vacancy exists,' the employe 
identified for layoff shall be entitled to exercise 
bumping riqhts within the employing unit...." 



A careful reading of the statutes and rules cited above reveals 

that there is no mandate that the employee be laid off when there 

is a reduction in the work force. Sec. 16.28 (21, Stats., provides 

that employees "may" be laid off, not "shall" or "must" be laid off. 

The Personnel Board interpreted this to mean that rather than termi- 

nating the employee's position, the agency may affect a transfer. 

This does not appear to be an unreasonable interpretation, nor one 

which contravenes the purpose of the statute. In such cases, this 

court will defer to the interpretation of the aqency charged with 

the statute's enforcement. Deteeuw v. DILHR, 71 Nis. 2d. 446, 449, 

238 N.W. 2d. 706 (1976); Milwaukee Transformer Co. vi Industrial 

corm., 22 Wis. 2d. 502, 510, 126 N.W. 2d. 6 (1964). 

TRAVSFER PROCEDURE FOLLOp7ED 

Having determined that the agency may transfer an employee in 

lieu of separation, the court must consider whether the transfer was 

properly made. Petitioner argues that sec. 16.23, Stats., requires 
\ 

that the director of the Bureau of Personnel personally authorize 

the transfer, but that in -this case the-transfer was siqned only by 

the supervisor of the certification section of the bureau. In sup- 

port of this position, reference is made to sec. 15.02 (4), Stats. 

Sec. 15.02 (4),,Sta&., is inapplicable. That section deals 

with the ability of department heads to allocate duties within their 

departments, and provides that the head may not reallocate functions 

assiqned by law to specific officers or units of the agency. This 

statute is not concerned with the authority of an officer in a 

department to deleqate his duties to a subordinate. In the absence 

of a controlling statute, the court is quided by the rule in Steele 

v. Gray, 64 Wis. 2d. 422, 430, 219 FT.N. 2d. 312 (1974), which states 

that only discretionary duties and powers are nondelegable. 

The Personnel Board found that the approval of the director, re- 

quired by sec. 16.23, Stats., was ministerial in nature and not dis- 

cretionary. The record reveals that authorization, or "certification," 

has consistently been handled by a subordinate to the director, 

according to established guidelines and criteria, and involves no 
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discret ion.  W e  the re fo re  ho ld  th a t, u n d e r  th e  ra tiona le  o f S tee le  

v. G ray, sup ra ., th is  t ransfer was  proper ly  a u thor ized . 

P e titione r  a rgues th a t by  ca tegor iz inq  th is  2 e a s s i g n m e n t as  a  

t ransfer ra the r  th a n  a  layoff, she  has  lost th e  r iqht  to  " b u m p ," i.e . 

m o v e  to  a  lower  classi f icat ion wi th in th e  s a m e  institution. Th is  

a r g u m e n t m isconstrues th e  c lear  l a n g u a q e  o f th e  rule.  A d m inistrat ive 

C o d e  sec. Pe rs  2 2 .0 4 , q u o te d  a b o v e , p rov ides  two al ternat ives to  be ing  

la id  o ff. First, th e  e m p l o y e e  m a y  transfer to  a  vacancy  in  th e  s a m e  

class wi th in th e  agency . Second ly , w h e r e  n o  vacancy  exists, th e  r ight  

to  b u m p  a ttaches . Howeve r , n o  b u m p i n g  r ights fo l low un less  n o  vacancy  

exists. 

S e ts. 2 2 7 .1 5  a n d  2 2 7 .1 6 , S ta ts., p rov ide  fo r  judic ia l  rev iew o f 

admin is trat ive dec is ions  "wh ich  adverse ly  a ffec t th e  subs ta n tia l  

interests" o f th e  claim a n t. In  th e  case  a t ba r , it is i m m a ter ia l  

w h e the r  th is  is cons ide red  a  layoff o r  transfer. H a d  th e  agency  

fo l l owed  layoff p rocedures , th e  on ly  a l ternat ives ava i lab le  to  p e ti- 

. tione r  wou ld  have  b e e n  th e  transfer to  a  vacancy  a t a n o the r  p r ison  

o r  u n e m p l o y m e n t. These  sa% e  al ternat ives we re  p resen te d  to  S h e d a  by  

th e  d e p a r tm e n t. It m a y  b ', th a t th is  cour t lacks jur isdict ion to  

cons ider  th is  case  because  p e titione r  lacks s tanding.  W e  say th is  

because  it appea rs  th a t te e  transfer d id  n o t adverse ly  a ffec t any  
. ,: 

subs ta n tia l  interest o f th e  p e titione r . W e  n o n e the less  ho ld  th a t 

th e  conc lus ion  o f th e  b o a r d , th a t th e  transfer was  p rope r , is correct.  

II. T h e  second  th rus t o f S h e d a 's a r g u m e n t is th a t she  was  t rans- 

fe r red  in  re ta l ia t ion fo r  he r  n u m e r o u s  gr ievances,  a n d  th a t th e  re-  

s p o n d e n t's find ing  to  th e  con trary is unsuppo r te d  by  th e  ev idence . 

A n  agency 's find inq  o f fac t is conc lus ive  if suppo r te d  by  sub-  

stant ial  ev idence . Ch icago , M ilw., S t.P . &  P a c . R R . v. D IL H R , 6 2  

W is. 2 d . 3 9 2 , 3 9 6 , 2 1 5  N .b 7 . 2 d . 4 4 3  (1974 ) . T h e  tes t o f "subs tcz" ia1 

ev idence"  is w h e the r  reasonab le  m inds  cou ld  ar r ive a t th e  s a m e  con-  

c lus ion reached  by  th e  agency  a n d  n o t w h e the r  th e  find inq  is suppo r te d  

by  th e  g rea t we igh t o r  c lear  p r e p o n d e r a n c e  o f th e  ev idence . D e G a y n o r  

a n d  C o ., Inc . v. D N R , 7 0  W is. 2 d . 9 3 6 , 9 3 9 - 4 0 , 2 3 6  N - V 7 1  2 d . 2 1 7  (1975 ) ; 

R o b e r tson T ranspor ta tio n  C o ., Inc . v. P S C , 3 9  W is. 2 d . 6 5 3 , 6 5 8 , 1 5 9  

N .V 7 . 2 d . 6 3 6  (1968 ) . 
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Severa l  wi tnesses tes tifie d - o n  beha l f o f th e  d e p a r tm e n t, a l l  o f 

w h o m  tes tifie d  th a t th e  reason  S h e d a 's posi t ion was  el im ina te d  was  

d u e  to  a  lack o f fund inq . The re  was  n o  tes tim o n y , o the r  th a n  th a t 

o f th e  p e titione r , suppo r tin g  he r  c laim  o f a  re tal iatory transfer. 

O n  th is  ev idence , th e  b o a r d  cou ld  reasonab ly  conc lude  th a t S h e d a  

was  t ransferred,  a n d  he r  posi t ion a t B lack River  el im ina te d , d u e  to  

th e  loss o f federa l  funds . 

A cgord inq ly ,  th e  dec is ion  a n d  o rde r  o f th e  Pe rsonne l  B o a r d , 

deny ing  p e titione r 's reques t fo r  re instatem e n t a n d  susta in ing th e  

ac tio n  o f th e  d e p a r tm e n t, is he reby  a ffirm e d . Counse l  fo r  th e  

r e s p o n d e n tlm a y  p repa re  th e  requis i te  j u d g m e n t a ffirm ing  th e  find ings  

a n d  o rde r  u n d e r  rev iew.  A  copy  o f th e  p roposed  j u d g m e n t shou ld  b e  

fu rn ished  counse l  fo r  th e  p e titione r  b e fo re  submiss ion  to  th e  cour t 

fo r  s igna tu re . 

D a te d  N o v e m b e r  1 6 , 1 9 7 8 . 

B Y  T H E  C O U R T : 

Personne l  
C o m m ission 


